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1.
POLICY STATEMENT

.1
The Rochester City School District (District) has determined, through study of procurement disparity by ethnic and gender group, that there has been discrimination on the basis of race toward African-American and Hispanic-owned construction businesses and on the basis of sex toward Woman-owned construction businesses.  Therefore, in order to remediate this discrimination, Board of Education Resolution 92-93: 552 (6) authorizes a policy of affirmative action toward contractors in the above groups whose businesses are located within the Rochester Metropolitan Statistical Area (RMSA).  The District has an annual Minority and Woman Business (M/WBE) utilization goal that each group receive a percentage of the total contract amount for each public works project of twenty thousand dollars ($20,000.00) or more, which goal depends upon the particular group and whether the prime contract is determined to fall within one of the following 4 major groupings; general construction, HVAC, plumbing or electrical. Contracts solely for materials and supplies do not count toward the M/WBE utilization goal.

.2
With respect to public works projects less than twenty thousand dollars ($20,000.00), all contractors are strongly encouraged to meet the designated M/WBE utilization goals and are required to submit Forms A, B and C as evidence of attempts to meet the goal.

2.
M/WBE UTILIZATION REQUIREMENT

.1
The M/WBE utilization goal for each prime contract for African-American, for Hispanic, and for Women business enterprises of the total dollar amount of this contract as awarded are as indicated below.  Only M/WBE firms that are certified by the State of New York, and located within the Rochester MSA can be used to fulfill this goal.  

.2
If this contract award is less than $50,000, the Minority and Women Business Enterprise Goal may be a simple composite goal for the specific type of project indicated below, fulfilled by any single M/WBE or group of M/WBE's.

TYPE OF WORK
        MINIMUM PERCENT OF PARTICIPATION REQUIRED





        African-           Hispanic       Woman       Composite



                  American


General Construction
9.70%

1.50%

2.00%

13.2%

Also includes;

Asbestos Abatement

Air Monitoring

Roofing

Food Service Equip.

Elevator Installation


Plumbing Work

1.10%

0.22%

1.50%

2.82%


Also includes;


Sprinkler Installation


HVAC Work

1.70%

0.00%

1.90%

3.60%


Electrical Work

7.40%

1.10%

1.10%

9.60%


Also includes;


Data/Communication




3.
CERTIFICATION PROCEDURE PRIOR TO AWARD

.1
The apparent low bidder must submit, within 5 days of receiving the Notice To Low Bidder, the completed M/WBE utilization forms.  Bidders shall submit to the District’s M/WBE Officer or other designee the name(s) of minority and women business(es) proposed to be utilized, outlining the scope of work and dollar amounts proposed for each M/WBE business listed.

.2
To count toward the District’s goals, the M/WBE must be NYS certified as shown in the enclosed M/WBE Directory or pending certification from NYS.  The determination of specialties listed in the directory has been identified by the M/WBE firms.  Whether or not an M/WBE has the qualifications and experience for the type of work listed, rests solely with the prime contractor.  

.3
As an aid to bidders, the Rochester City School District will include in all bids with set aside provisions a directory of NYS State-certified contractors who identify themselves as working in relevant business categories.  The certified firms not listed in the directory must submit a letter or certification from NYS prior to approval of the M/WBE Utilization Plan. Those firms pending certification must provide evidence of their status and will be subject to the following provisions. 

 .1
Proof of application for State certification will permit a contractor to be provisionally certified for six (6) months, or until State rejection, whichever comes first. 

 .2
If failure to become certified within six (6) months is due entirely to the lengthening of the State's processing, the period of provisional certification may be extended, on a case by case basis, by the District’s M/WBE Officer or other designee.

 .3
Failure of the contractor to submit complete information to the State shall not be considered a valid cause for extension of the provisional certification.

.4
The information set forth in Section 3.1 is to be provided on the following forms:

.1
Forms A, B and C must always be submitted.

.1
M/WBE Prime Contractor Statement; Indicates that the prime contractor agrees with and will comply with the program.

.2
M/WBE Form A: Schedule of M/WBE Participation;  List all M/WBE's scheduled to participate in the contract including scope of work and dollar value to be performed.

.3
M/WBE Form B: Intent to Perform as a Subcontractor;  For all M/WBE's listed on Form A, include a completed and signed Form B.

.4
M/WBE Form C: M/WBE Affidavit; For each M/WBE proposed, include a Form C.

.2
If the M/WBE subcontractor participation proposed in Form A does not meet the M/WBE goals of this contract, the bidder must request a waiver on one or more of the circumstances set forth in Section 7.

.1
If the bidder requests a waiver due to M/WBE non-availability, Forms D and E must be submitted.

.1
M/WBE Form D:  Invitation to Quote;  List all M/WBE's who were invited to submit quotes.

.2
M/WBE Form E:  Unavailability Certification;  Complete one form for every M/WBE who was invited to quote, but who declined to do so.  In the event that the M/WBE failed to sign for any reason, submit the incomplete form.  Incomplete forms are subject to verification.

.2
If the bidder requests a waiver because the M/WBE quotes received are not competitive, Forms G and H must be submitted.  The bidder must document that the M/WBE bid and non-M/WBE bid are based on the same scope of work and equal quantities of supplies.  Noncompetitive quotes will not be compared to the bid.

.1
M/WBE Form G:  Noncompetitive Certification;  Complete one form for every noncompetitive M/WBE quote received.  In the event that the M/WBE failed to sign for any reason, submit the incomplete form. Incomplete forms are subject to verification.  (Attach written quotes from M/WBE's.)

.2
M/WBE Form H: Non M/WBE Subcontractor Quote Certification;  Complete one form for every non M/WBE quote on which a determination of non-competitiveness was based.  (Attach written quotes form non M/WBE’s)
     

.5
The name, mailing address and title of the bidder’s M/WBE liaison officer should be included along with the forms referenced above.

.6
Any agreement between a bidder/contractor and an M/WBE in which the M/WBE promises not to provide subcontracting quotations to another bidder/contractor is prohibited.

.7
The names, scope of work and dollar amounts submitted constitute the bidder's proposed Plan for Fulfillment of the Utilization Goals (hereinafter referenced as the "Proposed Goal").

.8
The District will notify the bidder if one or more of the M/WBE's proposed does not qualify for the project (either because it is not State certified or within the RMSA or owned by an African-American, an Hispanic, or a woman).  The bidder will be requested, within five (5) days of notification, to provide either new certified M/WBE's or information on Forms D and E to substantiate that a Good Faith Effort was made.  This does not imply that the bidder cannot utilize the proposed M/WBE, only that doing so will not be considered toward fulfilling the goal.

.9
The bidder may be requested to supply additional information needed by the District in conjunction with these goals, within the time frames specified in previous sections.

4.
PART OF CONTRACT:  If the bidder submits completed Form A (Schedule of M/WBE Participation), Form B (Intent to Perform as a Subcontractor), and Form C (M/WBE Affidavit), showing compliance meeting or exceeding the goal set aside percentage for all target groups, these documents are incorporated into the contract and the goal is provisionally met at award stage, pending contract completion.

5.
GOOD FAITH EFFORT:  Because of the social and economic importance of this program in remedying discrimination, the District expects extreme diligence on the part of each bidder to achieve the M/WBE utilization goals.  In order to qualify for a waiver of any of the M/WBE goals for this contract, a bidder must demonstrate a good faith effort to obtain M/WBE subcontractors.  In judging whether a bidder has made a good faith effort to meet the M/WBE Utilization Goal requirements of this contract, the District will consider the different kinds of effort as well as the intensity of those efforts.

.1
To demonstrate a good faith effort the bidder should include, but is not limited to, the following actions:

.1
Should advertise for quotes from MBE's and WBE's in general circulation media, trade association publications, and minority and female focus media.  Advertisements should appear for a reasonable period before bids or proposals are due; a period of less than ten (10) days will not be considered reasonable.

.2
Should notify appropriate minority and female subcontractor associations, such as the African-American and Hispanic Contractors Association and Women in Construction, in writing, within a reasonable time before bids are due that you are soliciting quotes for subcontracts.  A lead time of less than ten (10) days will not be considered reasonable.

.3
Should utilize the services of and cooperate with those organizations providing technical assistance, such as the Enterprise Development Center and the Minority Business Development Center, to MBE's and WBE's in connection with MBE and WBE participation on the project.

.4
Should notify certified or certifiable MBE's and WBE's in writing, with a reasonable lead time, that their interest in the subcontract(s) is solicited.  Such solicitation must be for appropriate portions of the work, which could be performed by MBE and WBE subcontractors, and shall clearly describe the plans and specifications of such work.  A lead time of less than 10 days will not be considered reasonable.

.5
Should make all submittals, including, but not limited to, Forms A through H, within the times specified in these requirements.  Further, assure that required submittals are delivered on time by the firm or firms proposed by the bidder.

.2
The following documentation is required, at a minimum, to support any request for waiver of any M/WBE goal:

.1
Documentation of advertisements as set forth in 5.1.1.

.2
Documentation of written notifications as set forth in 5.1.2 and 5.1.4.

.3
Documentation of efforts to contact all appropriate certified and/or certifiable MBE's and WBE's as set forth in 5.1.4.

.4
Verification of efforts to subcontract with M/WBE's the bidder has contacted and who have contacted the bidder; a description of the efforts made to subcontract; a description of the information provided to M/WBE's regarding the plans and specifications for portions of the work to be performed by the subcontractor.  Maintain records detailing the efforts made to involve MBE's and WBE's, including the names and addresses of MBE's and WBE's who were contacted together with their responses and if not selected, the reasons for such decision.

.5
Verification that the bidder gave M/WBE's necessary access to, and adequate time to review, all necessary project plans, drawings, specifications and other documents as well as adequate time to prepare subcontract bids.

.3
Any bidder requesting a waiver must meet with the District’s M/WBE Officer or other designee to review steps taken by the bidder and the results of the solicitation.  The bidder must take any necessary follow-up steps to obtain M/WBE's if so instructed by the District.

.4
The District's decision as to the sufficiency of documentation or the adequacy of a good faith effort shall be final.

6.
CONTRACTUAL OBLIGATIONS - APPROVED UTILIZATION GOAL:  At the time of award, the successful bidder's "Proposed Goal" as approv​ed by the District shall be incorporated into the contract and shall be referred to as the Approved Utilization Plan.  The subcontractors listed on Form A, as approved, the dollar amounts shown, and any other relevant documenta​tion shall become part of the prime contractor’s contract with the District. Any changes to the approved plan without prior approval of the District’s M/WBE Officer or other designee will give the District cause to withhold payments.  Any change not meeting the conditions outline in sections 9.5 and 9.6 will give the District cause to impose liquidated damages on any shortfall not waived or amended.

7.
WAIVERS

.1
For all contracts in which a given percentage of total contract dollars are to be remedially directed to one or more of the relevant groups as part of the District's annual goal, the District shall allow waivers of those set aside objectives under the following circumstances:

.1
The bidder is an M/WBE and doing work sufficient to meet goals with his/her own forces;

.2
The bidder made good faith effort, but no M/WBE firms were available or qualified; or

.3
The M/WBE subcontractor price quotes are unreasonable or non-competitive beyond the point necessary to overcome the effects of past discrimination.

.2
If the bidder does not achieve the M/WBE utilization goals per Section 2 above, he/she may request a waiver of set aside objectives, based on any one of the three conditions specified in Section 7.1 above.

.1
Condition 7.1.1:  If the bidder, him or herself, is an M/WBE, the subcontracting goals are waived for the group(s) of which the prime is a certified member, provided the prime does not subcontract the work.

.1
This information should be entered on Form A.

.2
Any goals for remaining group(s) of which the prime contractor is not a certified member remain in place, a waiver subject to Conditions 7.1.2 or 7.1.3.

.2
Condition 7.1.2:  If the bidder made a good faith effort, but no M/WBE's were available or qualified.

 .1
The bidder submits Forms D and E, detailing M/WBE's contacted and M/WBE's own verification of no bid.

 .2
While the bidder has the responsibility for determining which parts of the job can be done by target M/WBE's and soliciting these M/WBE's for subcontracting, no waiver will be granted without the documented attempt by the bidder to obtain M/WBE subcontracts.

 .3
The District’s M/WBE Officer or other designee may require additional solicitation by the bidder, including public advertising, the bidder making contact with the District's consultant, or additional targeted quotes.  The bidder must carry out any reasonable tasks given by the District as a showing of good faith efforts.

.4
Upon review of the above, the District’s M/WBE Officer or designee may adjust the set aside percentage objective downward, including waiving it entirely, as necessary, for any or all target groups.

.3
Condition 7.1.3:  If the bidder shows that the M/WBE subcontractor quotes are unreasonable or uncompetitive beyond what is necessary to counter the effects of past discrimination. The bidder will not be considered as a non-M/WBE subcontractor.

 .1
The bidder submits Form G showing M/WBE Noncompetitive Quote Certification, and Form H showing non-M/WBE subcontractor quotes.

 .2
If the M/WBE quotes are ten percent (10%) above non-M/WBE subcontractor quotes, the bidder may request a waiver.

 .3
The District’s M/WBE Officer or other designee may issue a waiver based on Section 7.1.3, provided evidence of good faith is present.

.3
A bidder not receiving either an approved M/WBE Plan or a formal waiver per the conditions above from the District’s M/WBE Officer or other designee within twenty (20) days of bid opening shall have his/her bid determined non-responsive.  Award may then be made to the second low bidder.

.4
Appeals of plan acceptance or waiver determinations shall be made, in writing, stating in full the basis of the appeal, to the District’s M/WBE Officer within three (3) days of notification of decision.  The District will make a written decision within three (3) days.

8.
PRIOR TO THE COMMENCEMENT OF WORK

.1
Prior to the commencement of any work by an M/WBE, the prime contractor  must submit a copy of the executed M/WBE subcontract to the District’s M/WBE Officer or other designee at least ten (10) days prior to the commencement of such work or prior to the first application for payment, whichever comes first.  Copies of all M/WBE subcontracts must be received before any payment application can be processed.  This will provide evidence that a written contract is in place, but in no way implies the District’s approval or disapproval of this subcontract.  

.2
The prime contractor must attach a construction schedule to the M/WBE subcontract describing the anticipated time periods that the M/WBE subcontractor will be utilized on the project.  A copy of the construction schedule, with modifications, should accompany each M/WBE Participation Report, Form F.

.3
Failure to submit a written subcontract agreement with a construction schedule prior to the subcontractor's beginning work may give the District cause to withhold payments.  Any work performed by an M/WBE without a written subcontract on file with the District may not be counted toward fulfillment of the M/WBE Utilization Goal.

.4
The subcontractor should be made aware of all modifications to the construction schedule and must be given reasonable opportunity to mobilize his/her workforces to perform.  Notification of less than five (5) days will not be considered reasonable and will not be a basis for determining that the subcontractor was not available to perform on the project.

9.
DURING THE TERM OF THE CONTRACT

.1
The prime contractor must furnish the District’s M/WBE Officer or other designee with M/WBE Participation Reports (Form F) with each request for payment.  Any revised M/WBE construction schedule should accompany the Form F.  Failure to submit Form F with each request for payment will give the District cause to withhold that payment and the M/WBE’s utilized shall not be counted toward fulfillment of the M/WBE goal.

.2
Records of payment (e.g., copies of checks) for subcontract work and payrolls, as well as other documents required by any other terms of this contract, must be submitted to the District’s M/WBE Officer or other designee with each request for payment unless otherwise indicated.  Attainment of the M/WBE goals will be based on actual payment records and not solely on the subcontract amount.  Amounts claimed but not substantiated by actual payment re​cords will not be counted toward the final M/WBE Utilization Goal.

.3
The prime contractor must notify the District’s M/WBE Officer or other designee immediately in writing if the prime contractor changes or cancels an M/WBE subcontractor already approved by the District for this project.

.4
The District's M/WBE Officer or other designee shall follow up during the term of project to evaluate the successful employment of the M/WBE Firms through review of Form F (Report of M/WBE Participation).  This review may be done monthly or when appropriate.

.1
Successful utilization will be noted and approved by the District’s M/WBE Officer.

.2
In cases where the set aside objectives for utilization have not been met, the District’s M/WBE Officer or other designee shall obtain from the prime contractor in writing the reason for the delay and his/her plan to achieve the total objective by project completion.

.3
It is the prime contractors responsibility to monitor the progress of the M/WBE participation on the project.  In cases where the prime contractor does not project meeting the total objective or where the prime wishes to add an M/WBE subcontractor to those originally designated, the prime contractor should request a new Form A (M/WBE Schedule of Participation) and inform the District’s M/WBE Officer or other designee of its issue.

.4
This second Form A shall be submitted by the prime contractor to the District’s M/WBE Officer or other designee within (3) days of the District’s request.

.5
This revised plan shall be approved or rejected by the District’s M/WBE Officer or other designee in accordance with the initial goals.

.6
If the revised plan is rejected, the prime contractor may request a waiver under Conditions 7.1.2 or 7.1.3, following the procedures outlined in Sections 7.2.2 and 7.2.3.

.5
The prime contractor may also seek a waiver once the designated M/WBE subcontractor has begun work, based on documented nonperformance of the M/WBE subcontractor.

.1
This waiver shall require a showing that no substitute M/WBE subcontractor could be found interested and available at no greater cost than the original M/WBE subcontractor's quote.

.2
The prime contractor shall be responsible for documenting non performance and subsequent solicitation of quotes from other M/WBE's for the work remaining on the subcontract.

.6
The District’s M/WBE Officer or other District representative shall review the request for waiver.  In the case where a waiver sought based on non performance of a designated M/WBE, the District’s M/WBE Officer or other designee shall review the documentation, inspect the site, and/or interview the prime and the M/WBE subcontractor to determine if the performance issue can be corrected or if a waiver is appropriate.

.7
Appeals of revised plan acceptance or waiver refusal shall be made in writing, stating the full basis of the appeal, to the District’s M/WBE 


Officer or other designee within three (3) days of notification of the decision.  The District will make a written decision within three (3) days. 


10.
RECORDS REQUIREMENTS:  The prime contractor must keep records and documents which substantiate compliance with the M/WBE requirements for three (3) years following completion of this contract.  These records and documents must be made available to authorized District officials upon request during that time period.

11.
RETAINAGE:  The District reserves the right to retain, at any time, an amount up to but not exceeding the amount cited in the Approved M/WBE Utilization Plan which has not been paid to any M/WBE in accordance with the Approved Plan (or as modified in writing).

12.     PENALTY FOR NON-COMPLIANCE:  If the District finds a consistent pattern of M/WBE shortfalls by a contractor or determines that a contractor has failed to demonstrate a good faith effort to obtain M/WBE's for this and/or other contracts, the District may declare the contractor a non-responsible bidder and reject any bids by the contractor on future District contracts.

END OF SECTION
